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The Opinion of the Court was delivered PER CURIAM.

JUSTICE WORKMAN dissents and reserves the right tdile a dissenting opinion.



SYLLABUS BY THE COURT

1. “There are four general factors which bear upon kdred master-
servant relationship exists for purposes of thérdurofrespondeat superiofl) Selection
and engagement of the servant; (2) Payment of cosapien; (3) Power of dismissal; and
(4) Power of control. The first three factors am@ essential to the existence of the
relationship; the fourth, the power of control,dsterminative.” Syl. pt. 5Paxton v.
Crabtree, 184 W. Va. 237, 400 S.E.2d 245 (1990).

2. “One of the essential elements of an agencyoekstip is the existence
of some degree of control by the principal overdtieduct and activities of the agent.” Syl.
pt. 3, Teter v. Old Colony C0190 W. Va. 711, 441 S.E.2d 728 (1994).

3. “When the facts relied upon to establish theterise of an agency are
undisputed, and conflicting inferences can notragvd from such facts, the question of the
existence of the agency is one of law for the ¢dowut if the facts pertaining to the existence
of an agency are conflicting, or conflicting infeoes may be drawn from them, the question
of the existence of the agency is one of facttierjury.” Syl. pt. 1Laslo v. Griffith,143
W. Va. 469, 102 S.E.2d 894 (1958).

4. “The law indulges no presumption that an ageagists; on the
contrary a person is legally presumed to be a¢tingimself and not as the agent of another

person; and the burden of proving an agency tgsia him who alleges the existence of



the agency.’ Pt. 3, syllabuBluefield Supply Co. v. Frankel’'s Appliances, 1449 W. Va.
622.” Syl. pt. 1Lohr Funeral Home, Inc. v. Hess & Eisenharti§2 W. Va. 723, 166
S.E.2d 141 (1969).

5. “One who by his acts or conduct has permittedtaerao act apparently
or ostensibly as his agent, to the injury of adipierson who has dealt with the apparent or
ostensible agent in good faith and in the exeafiseasonable prudence, is estopped to deny
the agency relationship.” Syl. pt.&en. Electric Credit Corp. v. Field$48 W. Va. 176,

133 S.E.2d 780 (1963).



Per Curiam:

The petitioner herein, All Med, LLC., (hereinafté&ll Med”) asks this Court
to reverse the December 9, 2010, order of the @ifbourt of Boone County that granted
summary judgment on behalf of Respondent Randofgrieering Co., Inc. (hereinafter
“Randolph Engineering”) after finding that defentlaalow, Donald R. Hay€e'sjlid not act
as an employee or agent of Randolph Engineeringnwkeconducted an elevation survey
and completed an elevation certificate on All Meldé&half. Before this Court, All Med
asserts that the circuit court erred in findingt thlt. Hayes was not an actual agent of
Randolph Engineering, in finding that the questbNIr. Hayes’ agency is a question of law
for the court, and in finding insufficient evidenitat Mr. Hayes was the apparent agent of

Randolph Engineering.

Upon this Court’s review of the parties’ argumetitg, appendix record, and
the pertinent authorities, we affirm the circuiticts grant of summary judgment on behalf
of Randolph Engineering. In summary, we find thla¢ undisputed material facts
demonstrate that Mr. Hayes was not working as &mahagent or employee of Randolph
Engineering when he performed the elevation suanelycompleted an elevation certificate

on All Med’s behalf. We further find that the aiit court did not err in ruling that the

'Donald R. Hayes is not a party to this appeal.
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guestion of Mr. Hayes’ agency is a question of lasler the facts of this case. Finally, we
find that the evidence below was insufficient fQuiey to conclude that Mr. Hayes was the

apparent agent of Randolph Engineering.

FACTS

The facts giving rise to the instant proceeding asefollows. Randolph
Engineering is a professional consulting engingglinm, and Roger Randolph (hereinafter
“Mr. Randolph”) is its president. Donald Hayes awked for Randolph Engineering as
a professional land surveyor for many years andtivasiead of Randolph Engineering’s
survey department during the events at issue. ®&pndeEngineering did not conduct

elevation surveys at the time Mr. Hayes did thekwbat is the subject of this case.

In 2006, during the time of the events at issue, Nayes regularly took on
surveying work independent of his employment wigémBolph Engineering. Mr. Hayes did
this with Mr. Randolph’s permission. When Mr. Hayeerformed independent surveying
work, he used his own equipment. Also, Randolpyigrering did not bill clients for any
work that Mr. Hayes performed on his own. Furtivr, Hayes performed the work that he

did independent of his employment with RandolphiBeering outside of the forty hours per



week he worked for Randolph Engineering. Findlly,Hayes’ independent work included

performing elevation surveys.

Mark Saber is one of the owners of All Med, a compthat sells medical
equipment for use by the elderly and people wisiabllities. Sometime around September
2006, Mr. Saber contacted Randolph Engineering tatbmng some surveying work on a
piece of property All Med had purchased in Nitrog8/Virginia. Randolph Engineering
sent Mr. Hayes to speak with Mr. Saber about thieNroperty. This was the first time that

Mr. Saber met Mr. Hayes.

After Mr. Hayes began the work on the Nitro propgMr. Saber spoke to Mr.
Hayes about performing an elevation survey and ¢éetmg an elevation certificate on
property located in Danville in Boone County. Miayes made two trips to the Danville
property, working a total of approximately ten iftefen hours on the surveying work. Mr.
Hayes used his own personal surveying equipmetiteBanville property, and he did not
drive a company vehicle. On the elevation cesdiicthat Mr. Hayes completed for the
Danville property, he listed his title as “Land $@eyor,” and left blank the space for
“Company Name.” In the space for “Address,” Mr.yda listed his home address. Mr.
Hayes gave Mr. Saber a handwritten invoice forwosk at the Danville property. This

handwritten invoice listed Mr. Hayes’ personal aadrand had no reference to Randolph



Engineering.

Randolph Engineering did not issue an invoice fgraf the work Mr. Hayes
performed on the Danville property, and Randolpbi&@ering was not paid any money for
this project. Twenty days after Mr. Hayes complehe elevation certificate for the Danville
property, Mr. Saber wrote and signed Check No. 1#iated November 1, 2006, on the
account of All Med Mgmt. Co., LLC payable to Don&dHayes in the amount of $680.00.
Mr. Hayes testified below that he thinks this cheeks in payment for the work he
performed on the Danville property, but he canwoificm this with absolute certainty. Mr.

Saber testified that he does not know what thigkkes in payment for.

Sometime after Mr. Hayes completed work on the Dnyproperty, he
realized that he had made a 100-foot error in cetimg the flood elevation certificate for
the Danville property. Specifically, in the spdoe“Base Flood Elevation” for Buildings
1 through 5, Mr. Hayes recorded “593” feet ratlhant“693” feet, an error which Mr. Saber
alleges caused the elevation certificates to iroiyr reflect that the Danville property was

outside the 100-year flood plain.

After Mr. Hayes realized his error, he talked widin. Randolph about the

iIssue, in the words of Mr. Hayes, “more as frietigs anything else.” This conversation



was the first time Mr. Randolph learned about Mayek’ work for Mr. Saber on the

Danville property.

Subsequently, in July 2008, Mr. Saber sent a dersdient addressed to “Mr.
Donald R. Hayes, Randolph Engineering, 4414 Teagkey Road, Scott Depot, WV
25560.” In October 2008, the petitioner filed ¢tamplaint against Donald R. Hayes and
Randolph Engineering, asserting causes of actiarefgligence and breach of contract based
on Mr. Hayes'’ alleged negligence in completingeles/ation certificate. All Med seeks to
hold Randolph Engineering liable for Mr. Hayeseglkd negligence under the theory that

Mr. Hayes was Randolph Engineering’s agent.

By order dated December 9, 2010, the circuit ogramted summary judgment
on behalf of Randolph Engineering on the basisMratHayes was not acting as an agent
or employee for Randolph Engineering when he peréalthe elevation survey and prepared

the elevation certificate for the Danville property

STANDARD OF REVIEW

Inthis case, All Med. challenges the circuit ctaugtant of summary judgment



on behalf of Randolph Engineering. Our law is cl#eat “[a] circuit court’s entry of
summary judgment is reviewel@ novd. Syl. pt. 1,Painter v. Peavyl92 W. Va. 189, 451
S.E.2d 755 (1994). Also, this Court has explained:

To meet its burden [of producing additional evidesbowing
the existence of a genuine issue for trial], themoving party
on a motion for summary judgment must offer moesta mere
scintilla of evidence and must produce evidencggent for a
reasonable jury to find in a non-moving party’'sdav The
evidence illustrating the factual controversy -canrie
conjectural or problematic. The nonmoving partysimalso
present evidence that contradicts the showing @fntloving
party by pointing to specific facts demonstratihgttthere is a
trial-worthy issue which is not only a genuine st also is
an issue that involves a material fact. Moreoter nonmoving
party cannot create a genuine issue of materiailfemugh mere
speculation or building of one inference upon aenthThe
party opposing a motion for summary judgment mayest on
allegations of his or her unsworn pleadings andtrmstead
come forth with evidence of a genuine factual dispuMere
allegations are insufficient in response to a motow summary
judgment to show that there is a genuine issué&igdr

Crum v. Equity Inns, Inc224 W. Va. 246, 254, 685 S.E.2d 219, 227 (200%)n(i
Powderidge Unit Owners Ass’n v. Highland Propsd.[196 W. Va. 692, 698 nn. 10, 11,
474 S.E.2d 872, 878 nn. 10, 11 (1996)) (intern@tions omitted). Having set forth the

proper standard of review, we now proceed to dstes issues before us.

II.
DISCUSSION

A.



In its petition for appeal from the summary judgterder, All Med raises
three assignments of error. First, All Med ass#drgg summary judgment is improper
because the evidence in the record is in dispgrdeng whether Mr. Hayes was acting as
an agent or employee of Randolph Engineering.M&ltl also avers that there is more than
sufficient evidence for a jury to conclude that Mayes was acting as the agent or employee
of Randolph Engineering. Specifically, All Med pts to the fact that Mr. Hayes had
worked for Randolph Engineering for thirty-two ysavir. Hayes was the head of Randolph
Engineering’s surveying department, Mr. Hayes' adfiwas located at Randolph
Engineering’s headquarters, and Randolph Enging@and the annual fee on Mr. Hayes’
surveyor’s license as evidence that Mr. Hayes w#a@in the scope of his employment
when he conducted the elevation survey and contpliste elevation certificate on the

Danville property.

This Court finds no merit to All Med’s first assigient of error. Under our law,

There are four general factors which bear upon kéret

a master-servant relationship exists for purpo$eseo
doctrine of respondeat superior(l) Selection and
engagement of the servant; (2) Payment of
compensation; (3) Power of dismissal; and (4) Rafe
control. The first three factors are not esserntahe
existence of the relationship; the fourth, the poae
control, is determinative.

Syl. pt. 5,Paxton v. Crabtreel84 W. Va. 237, 400 S.E.2d 245 (1990). This Cbad

further held that “[o]ne of the essential elemaitan agency relationship is the existence
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of some degree of control by the principal overdabieduct and activities of the agent.” Syl.

pt. 3, Teter v. Old Colony Cp190 W. Va. 711, 441 S.E.2d 728 (1994).

The evidence below indicates that Mr. Hayes peréatmork for All Med on
the Danville property independently of his employptneith Randolph Engineering. Mr.
Hayes testified below that Roger Randolph, theigeed of Randolph Engineering, gave him
permission to do elevation certificates for clieots his own time independently of his
employment with Randolph Engineering. Mr. HayasHfer indicated that the work that he
performed for All Med on the Danville property wiaslependent of his employment with
Randolph Engineering. Likewise, Mr. Randolph teéstifthat Mr. Hayes was acting
independently when he performed the work on thevillarproperty, the Danville property
work was not a project of Randolph Engineering, ddph Engineering was not paid any
money for the project, Randolph Engineering didsestd Mr. Saber or All Med an invoice
for any work performed on the Danville propertydair. Randolph did not know that Mr.
Hayes performed work for All Med on the Danvilleoperty until months later when Mr.
Hayes spoke with him about the error Mr. Hayes n@adéhe elevation certificate for the

Danville property.

In addition, the record contains a copy of an inedor $1,683.00 on Randolph

Engineering letterhead to Mark Saber for profesdi@mgineering services related to the



Nitro property. The invoice is stamped “PAID” orep18, 2007, by Check No. 1530. The
record also contains a copy of Check No. 1530,ezigony Mr. Saber, on the account of
“Blade Creek Development LLC” payable to “Randolighgineering Co., Inc.” in the
amount of $1,683.00. The check is stamped “RECEV&n May 18, 2007, by Randolph
Engineering. Mr. Saber testified that this cheesor the work Randolph Engineering did
for him on the Nitro property. Also in the recasda copy of Check No. 1127, dated
November 1, 2006, on the account of All Med Mgmda. CLC payable to “Donald R.
Hayes” and signed by Mr. Saber for the amount &0380. Finally, there are copies in the
record of the elevation certificates that Mr. Hapespared for the Danville property. On
each certificate, Mr. Hayes listed his title asfdeSurveyor” and left blank the space on the
certificate for “Company Name.” In the “Addressdrion space on each certificate, Mr.

Hayes put his home address.

In the instant case, All Med failed to present ewice to contradict the showing
of Randolph Engineering that Mr. Hayes was nohgcis its employee or agent when Mr.
Hayes performed surveying work on the Danville grtyby pointing to specific facts which
demonstrate that there is a trial-worthy issue ithailves a genuine issue of material fact.
Also, All Med has failed to produce evidence suéfit for a reasonable jury to find in its
favor. The fact that Mr. Hayes has worked for Rdpld Engineering for 32 years, is the

head of Randolph Engineering’s surveying departpugritas an office located at Randolph



Engineering’s headquarters is immaterial to thestjoe of whether Mr. Hayes was working
as Randolph Engineering’s employee or agent whepehiermed surveying work on the
Danville property. Therefore, we conclude that dimeuit court did not err in granting
summary judgment to Randolph Engineering on thaeissf whether Mr. Hayes was
Randolph Engineering’s employee or actual agentwigeperformed work for All Med on

the Danville property.

The second assignment of error presented by All igi¢aat the circuit court
erred in holding that the question of Mr. Hayeséagy is a question of law for the court.
All Med argues that the question of whether an agemnists is ordinarily a question of fact.
This Court held in Syllabus point 1 baslo v. Griffith 143 W. Va. 469, 102 S.E.2d 894
(1958),

When the facts relied upon to establish the existeri

an agency are undisputed, and conflicting infersice@ not be

drawn from such facts, the question of the existeotcthe

agency is one of law for the court; but if the fapertaining to

the existence of an agency are conflicting, or loctrig

inferences may be drawn from them, the questiorthef

existence of the agency is one of fact for the.jury

All Med posits that the facts pertaining to thest¢aince of agency in this case are conflicting.

All Med again refers to the fact that Mr. Hayes &dhirty-two year employee of Randolph
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Engineering, served as the head of Randolph Engnige surveying department, and
Randolph Engineering paid the annual fee for Miyg¢sasurveyor’s license. All Med also
cites the fact that the surveying work Mr. Hayesdiacted on the Danville property was the
same kind of work he typically performed on belwdlRandolph Engineering. Moreover,
All Med points to Mr. Saber’s testimony that Mr. yé& never informed him that he was
working on the Danville property independently as lemployment with Randolph
Engineering. Finally, All Med suggests that one should infeattMr. Hayes’ did the work
on the Danville property as Randolph Engineeriagsnt simply because he is an employee

of Randolph Engineering.

Again, this Court finds All Med’'s argument to be mtless. All Med’s
inference that agency should be presumed unddadi® of this case simply because Mr.
Hayes is an employee of Randolph Engineering isawit basis in our law. This Court has
held:

The law indulges no presumption that an agencygxis
on the contrary a person is legally presumed tadismg for
himself and not as the agent of another persontl@nturden
of proving an agency rests upon him who allegeestence
of the agency. Pt. 3, syllabi&pefield Supply Co. v. Frankel's
Appliances, Inc.149 W. Va. 622.

This testimony was disputed by Mr. Hayes. Howetleis disputed fact is not
material to showing the existence of either anaatuapparent agency under the relevant
points of law as stated in the body of this deaisio
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Syl. pt. 1,Lohr Funeral Home, Inc. v. Hess & Eisenhath2 W. Va. 723, 166 S.E.2d 141
(1969). Randolph Engineering adduced evidencenbtat its employee, Mr. Hayes, was
working independent of his employment with Randddplgineering when he performed the
elevation survey on the Danville property. All Miadled to meet its burden by bringing
forth evidence of material fact that Mr. Hayes waasking as an employee and/or agent of
Randolph Engineering when he performed the surVbgrefore, the question of Mr. Hayes’

agency was properly a question of law for the court

In its third and final assignment of error, All Madserts error in the circuit
court’s finding of insufficient evidence for a jutg conclude that Mr. Hayes was the
apparent agent of Randolph Engineering. All Megrathat it presented evidence showing
that Mr. Hayes was the apparent agent of Randatgimgering, but the circuit court did not
address the question of apparent agency in its suynjudgment order. All Med further
contends that Mr. Saber reasonably believed thaHslyes was doing work on the Danville
property as an agent of Randolph Engineering basddr. Hayes’ previous work as an
employee of Randolph Engineering for All Med on tig&ro property. Further, says All
Med, the fact that the work performed by Mr. Hagaghe Danville property was the same

type of work he performed as an employee of Rardilpgineering also caused Mr. Saber
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to reasonably believe that Mr. Hayes worked onDheville property in the capacity of

Randolph Engineering’s agent or employee.

With regard to the doctrine of apparent agencg,@uurt has held that “[o]ne
who by his acts or conduct has permitted anothactapparently or ostensibly as his agent,
to the injury of a third person who has dealt with apparent or ostensible agdéntgood
faith and in the exercise of reasonable prudes@stopped to deny the agency relationship.”
Syl. pt. 1,Gen. Electric Credit Corp. v. Field448 W. Va. 176, 133 S.E.2d 780 (1963)
(footnote added). We have further explained:

Apparent authority, or ostensible authority, as #lso called,
Is that which, though not actually granted, then@pal
knowingly permits the agent to exercise, or whiethblds him
out as possessing. In effect, therefore, an agepparent
authority is, as to third persons dealing in goaithfwith the
subject of the agency and entitled to rely upomsppearance,
his real authority, and it may apply to a singéngaction, or to
a series of transactions. . . . Agency by repitasen or
estoppel, sometimes designated as “apparent agenegives
a case in which there may be no agency in factwatre the
principal or employer holds out or represents a@eto be his
agent or employee, and a third party or partieg tfedreon, in
which case the person making the representatiestagped to
deny the agency.

Gen. Electric Credit Corp. v. Field$48 W. Va. at 182, 133 S.E.2d at 783-784 (quotation

*The concept of apparent agency is also referrad tostensible agency” or “agency
by estoppel.” These terms are interchangeabée Burless v. WV Univ. Hosps., J24d.5
W. Va. 765, 772 n.7, 601 S.E.2d 85, 92 n.7 (2004).
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marks and citations omitted).

When we apply our law on apparent agency to thes fat this case, we
conclude that All Med failed to present sufficientdence for a reasonable jury to find that
Randolph Engineering by its acts or conduct peeaittir. Hayes to act apparently or
ostensibly as its agent. Stripped to its essefitdvled’'s argument is that because Mr.
Randolph permitted Mr. Hayes to perform survey wastkis own time independently of his
employment with Randolph Engineering and because Qdber knew that Mr. Hayes
performed surveying work as part of his employnshrties with Randolph Engineering,
Randolph Engineering should now be estopped to Menklayes’ agency while surveying
the Danville property. Such evidence, howevdegslly insufficient to support a showing
of apparent agency or agency by estoppel. All kieslproffered no evidence to support a
showing that Mr. Randolph through words or condegresented to Mr. Saber that Mr.

Hayes was working as Randolph Engineering’'s agethe Danville property.

In seeking to show apparent agency, a person alsbadduce evidence that
he or she believed that the alleged agent waspatithe authority of another and this belief
was reasonable under the circumstances. All Msthtaught forth no specific facts to show
that Mr. Saber believed that Mr. Hayes was act;\gandolph Engineering’s employee or

agent when he conducted surveying work on the Dlanwioperty. To the contrary, there
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is evidence in the record that Mr. Saber paidierdurveying work on the Danville property
with a check payable to Donald R. Hayes instedlamidolph Engineering, whereas he paid
for the work on the Nitro property performed by Ralph Engineering with a check payable
to Randolph Engineering. In addition, there isopycof a demand letter from Mr. Saber
addressed to Mr. Hayes and not to the presideptiocipals of Randolph Engineering.

These facts support an understanding by Mr. SaléMr. Hayes performed the surveying

work on the Danville property independent of higogbsyment with Randolph Engineering.

V.

CONCLUSION

For the foregoing reasons, this Court finds th&ldd failed to offer evidence
below sufficient for a reasonable jury to find il Med’s favor that Mr. Hayes was acting
as the employee, actual agent, or apparent ageRaatiolph Engineering when he
performed the elevation survey and completed #nagion certificate on behalf of All Med
on the Danville property. As a result, this Cafftrms the summary judgment granted to
Randolph Engineering by the Circuit Court of Bo@wminty in its December 9, 2010, order.

Affirmed.
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